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REPLY BRIEF FOR DEFENDANTS-APPELLANTS 

Plaint iff s-appellees (“plaintiffs”) have failed to ad¬ 
dress themselves to most of defendants-appellants’ (“de¬ 
fendants”) arguments and authorities, or even attempt to 
justify the standard utilized by the Court below as the 
basis for striking defendants’ answer. Indeed, in large 
measure, their brief is an attempt to somehow expand the 
factual predicate for the decision by resorting to a detailed 
rehash in grab bag fashion of the year-long “tug of war” 
concerning their one hundred thirty interrogatories. When 
plaintiffs do come to grips with some of the matters raised 
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in defendants’ brief, their arguments are often based on 
assertions that have no record references and, indeed, 
assertions that are actually contradicted by the record. 

1. In an effort to obscure the fact that defendants 
were not represented by counsel when plaintiffs’ motion 
to strike was granted, the following is asserted on page 7 
of plaintiffs’ brief: 

“The defendants’ answer was stricken by order dated 
August 22, 1973 (19a). Defendants’ motion to vacate 
that order was denied (14a). Thereafter , defendants’ 
counsel became disgusted with his client’s behavior 
and withdrew from the case with the permission of 
the court (144a, 146a).” 

The record reveals, of course, that the motion to with¬ 
draw was made and granted long before defendants’ an¬ 
swer was stricken (153a). In fact, counsel unilaterally 
“withdrew from the case” on June 7, 1973 (182a), before 
the motion to strike was noticed on June 14, 1973. 

2. Continuing in this vein, there appears this highly 
misleading statement: 

“Koegcl did nothing when a copy of the proposed 
order for dismissal of his answer was served upon 
him on August 17, 1973; he waited till judgment was 
about to be entered” (p. 38). 

Assuming a copy of the proposed order was served 
upon Mr. Koegcl [no such document with proof of service 
was filed in the District Court (iiia)], what could Mr. 
Koegcl have done? He was without counsel and actively 
seeking to engage one (96a); he was also without his files, 
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since his prior lawyers were asserting an attorney’s lien 
thereon (Ola). In the absence of a lawyer and the tiles, 
even if Mr. Koegel were served with that proposed order, 
it would appear to make little difference. 

3. On page 19, plaintiffs assert that: 

“Judge Lasker rendered a decision striking defend¬ 
ants’ answer basing it on all the proceedings in the 
case (18a).” 

Judge Lasker’s decision (18a) will be read in vain for 
such a statement.* 

4. Plaintiffs sprinkle references throughout their brief 
to “hearings” that were held concerning the interrogato¬ 
ries, presumably in an effort to undercut the fact that no 
testimonial hearing was held on the disputed issues of fact 
presented by the affidavits on the motion under Rule 
GO(b).** Indeed, plaintiffs’ references to “hearings” turn 
out often not to be hearings at all, but merely informal 
conferences in Judge Lasker’s chambers. For example, 
on page 18, plaintiffs assert : 

“Judge Lasker held a hearing on June 27, 1973, at 
which Mr. Olickf and counsel for plaintiffs were pres¬ 
ent (85a).” 

* It would have been impro]>er for the District Court to base its 
decision on prior discovery proceedings which culminated in defend¬ 
ants’ compliance, since the purpose of Rule 37, as discussed at pp. 
24 and 25 of our main brief, is to ‘‘compel compliance” with out¬ 
standing discovery obligations, and “not to punish erring parties.” 
Robison v. Transamcrica Insurance Co., 368 F.2d 37 (10th Cir. 
1966). 

*+ Even plaintiffs concede that if wilfulness is required under Rule 
37 when an answer is struck, “then a hearing possibly would have 
been advantageous” (p. 38). 

t Mr. Olick's firm had, of course, previously moved to l>c re¬ 
lieved as counsel. 
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However, a reading of Judge Lasker’s letter (85a) 
shows that the so-called “hearing” was in fact a “dis¬ 
cussion.” 

5. Arguing that it was entirely within the District 
Court’s discretion to decide whether an oral hearing was 
needed concerning the disputed issues of fact, plaintiffs 
assert that: 

“Judge Lasker specifically directed Mr. Koegel to sub¬ 
mit any additional information which he wanted to 
call to Judge Lasker’s attention in affidavit form by 
July 20, 1973 (8Gu)” (p. 37). 

However, tin* direction referred to by the District Court 
had nothing to do with the motion to strike, but rather 
counsel’s motion to withdraw (8Ga, par. 2).* 

6. Plaintiffs assert (B. 10) that David I. Koegel Enter¬ 
prises, Inc. “refused” to submit to oral examination and 
that, as a result, they 

“. . . were compelled to make a second motion under 
Rule 37.” 

However, as will be recalled from our main brief, there 
was no 1 reiusal” to appear, but rather an adjournment 
requested by Mr. Koegel’s attorneys in writing (p. 16). 

Nor was the motion based on any such alleged “re¬ 
fusal,” but was entitled “Motion to Vacate Answer for 
Failure to Respond to Interrogatories” (154a). 

’•Of course, our contention (main brief, pp. 34-40) is that the 
evidentiary hearing was required on the Kule 00(b) motion, where 
the facts were in dispute. 
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7. It is assorted on page 22 that: 

“Magistrate Goettol found as a fact (177a) that Ex¬ 
hibit ‘A’ [to Supplemental Answers No. 2] was a 
fabricated exhibit, manufactured by deleting the name 
of a payee from another debenture.” 

No such finding was made, and Magistrate Goettel 
wrote as follows: 

“The document supplied is a blank form with the name 
of a payee eliminated and is obviously not a proper 
response to the interrogatory.” 

8. On page .39, plaintiffs misleadingly imply that de¬ 
fendants have been represented in this action by four law 
firms since their initial attorneys withdrew. However, 
Marcus & Angel were retained in connection with the sup¬ 
plementary proceedings in the District Court to enforce 
the judgment herein, and this firm was retained only for 
the instant appeal. 

9. Plaintiffs assert on page 41 that “numerous materia 1 
interrogatories remain unanswered.” Suffice it to say that 
after plaintiffs’ motion was resolved, defendants were or¬ 
dered to answer four interrogatories, and only four (153a). 

The Claim that Mr. Koegel Lied 

In addition to the foregoing, plaintiffs have made sev¬ 
eral assertions that Mr. Koegel on various occasions lied 
to the Court below. An examination of the record indi¬ 
cates that these assertions are also unfounded. 

1. There was no contradictory response to Interroga¬ 
tory No. UO, and plaintiffs’ characterization of the questions 
and answers is false and misleading. 
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On pages 21 and 22 of their brief, it is asserted that 
Mr. Koegel “lied,” claiming that two different answers 
were given to the same question. However, there were 
two separate questions Nos. 19 and two separate questions 
Nos. 20, addressed, respectively, to Flora Mir Candy Cor¬ 
poration and David I. Koegel (II. 16, Answers to Inter¬ 
rogatories, at p. 16). One question inquired as to whether 
there 

“were debentures of Flora Mir issued to David I. 
Koegel Enterprises, Inc.” 

Anothei question bearing the same number, but directed 
to Flora Mir Candy Corporation, inquired 

“was Flora Mir at any time indebted to David I. 
Koegel Enterprises, Inc.” 

Both questions were answered affirmatively, indicating that 
there was a debenture- in tin* amount of $192,500 outstand¬ 
ing and also notes which totalled $192,500 which, appar¬ 
ently, had been converted into the debenture. 

Question No. 38, the answer to which plaintiffs further 
assert contradicted the answer concerning the notes, asked 
whether 

“David I. Koegel Enterprises hol<I[s] promissory note 
or notes . . .” (II. l(i, Answers to Interrogatories, at 
p. 22). 

The answer was that there are no notes, since that indebt¬ 
edness is not presently outstanding, but, as noted above, 
was converted into the debenture. 

Thus, defendants’ answers were not contradictory, but 
rather were accurate responses to plaintiffs’ confusing in- 
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terrogatories, one of which, No. 19, used the words “at 
any time,” whereas Interrogatory No. 38 spoke of (he 
present time. 

2. Another misleading statement is contained on page 
23 under the caption “Koegel made misstatements of fact 
to the District Court” (p. 23). In this section plaintiffs 
juxtapose two perfectly consistent and unrelated statements 
and then conclude that one must be a lie. However, the 
four interrogatories, the information concerning which Mr. 
Koegel swears was provided to his former attorneys, are 
of course Nos. 20, 38, 45 and (50—none of which are there¬ 
fore related to the assertions made concerning the inter¬ 
rogatories set forth on page 24 of plaintiffs’ brief. 

3. We do not understand the references under Item 3 
of plaintiffs’ brief (p. 24), except that we have discussed 
(b) (120a) above at pp. 5 to 7. It is noted that although 
plaintiffs moved to strike certain portions of our main 
brief which dealt with matters in the Chapter XI pro¬ 
ceedings, plaintiffs have no trouble referring to the Peti¬ 
tion therein, which is also not part of the record on appeal. 

4. We have treated of the document question in our 
main brief, including Mr. Koegel’s sworn statement that 
all his files and the corporate files were made available or 
turned over to his initial attorneys (140-141a). Indeed, 
even his former attorneys conceded that 

“. . . Mr. Koegel tried in good faith to furnish the 
requisite information. However, his files are in such 
disarray and he has been involved in so many compli¬ 
cated transactions that it was difficult, if not impos- 
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siblo, for him to fully satisfy the plaintiffs’ attorneys 
. . . Deponent confirms that Mr. Koegel, albeit under 
great pressure from deponent’s office, furnished many 
documents and much information as attested by the 
volumes of material contained in the answers to the 
voluminous intern gatorics propounded by the plain¬ 
tiffs” (141a). 

A Word About Plaintiffs’ Claim 

In an apparent effort to justify the voluminous nature 
and questionable relevance of their interrogatories, plain¬ 
tiffs set forth numerous alleged misrepresentations on 
pages through (i of their brief. However, the Purchase 
Agreement (lbla) will be read in vain to find but three 
of those representations.* As to the three (see (c), (d) 
and (g), p. 4), the Purchase Agreement provided that the 
plaintiffs had ‘‘fifteen (lb) days after the receipt of the 
audited statement” to rescind the transaction (200a). 
There apparently is no dispute that they received the 
audited statement and elected not to rescind. 

If anything, plaintiffs’ recital of the issues involved in 
this case, coupled with defendants’ prihw facie meritorious 
defenses, bolsters defendants’ contentions concerning the 
impropriety of the lower court’s decision to strike defend¬ 
ants’ answers and deprive them of their property without 
any hearing on the merits. 


* It will be recalled that the plaintiffs, who were represented by 
counsel, affirmed in the Agreement that they did not rely “on am 
information, representation or other statement not contained in |the| 
Purchase Agreement or in the Debentures . . .” 
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POINT I 

Plaintiffs’ authorities affirm the proposition that be¬ 
fore the sanction of striking an answer can be imposed 
under Rule 37, the court must find both a wilful dis¬ 
obedience of a court order and a high degree of ma¬ 
teriality of the information sought to the truth of the 
claim or defense. 

As noted in defendants’ main brief, the 1970 Amend¬ 
ments to Rule 37(d) did not delete the wilfulness require¬ 
ment when a serious sanction is to be imposed. On the 
contrary, if anything, the Amendments were an attempt 
to lessen the use of such a sanction except in the severest 
of cases where wilfulness is almost a foregone conclusion. 
As the Advisory Committee notes indicate, the Rule was 
amended to permit the imposition of less severe sanctions 
which will obtain compliance by recalcitrant defendants. 
When such lesser sanctions fail, i.e., when it is irrefutably 
obvious that a party will refuse to comply absent the se¬ 
verest sanctions, only then should such sanctions be im¬ 
posed. See, Advisory Committee Notes of 1970 to 
Amended Rule 37; 4A Moore, Federal Practice, Para¬ 
graph 37.03, pp. 37-93, n. 14 (1974). 

Again, as noted in our main brief, the constitutional 
mandates of Societe Internationale, etc. v. Rogers, 337 U.S. 
197 (1938) require the element of wilfulness before a de¬ 
fault judgment can be entered. This same constitutional 
limitation requires that the information sought be rele¬ 
vant to the merits of the action. See Hammond Fading 
Co. v. State of Arkansas, ‘212 U.S. 322 (1908); lloveg v. 
Elliott, 107 U.S. 409 (1897). 
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The cases cited by plaintiff fully support the above 
analysis of Rule .'17(d). Indeed, in each and every case, 
with the exception of United States v. Continental Casu¬ 
alty Co., 303 F. 2d 91 (4th Cir. 1962),* the finding of wil¬ 
fulness was predicated upon disobedience of not one but 
several court orders. Furthermore, in every case, rele- J 

vancc was found or implied by the court. 

In Norman v. Young, 422 F.2d 470 (10th Cir. 1970), the 
court, before entering a default judgment, specifically 
found that not only were the documents sought in de¬ 
fendants’ possession and control, they were very relevant 
to the case and were not produced in spite of two court 
orders. The court, noting the constitutional limitations 
of Hugos, found that the sanction of a default judgment 
was not a punishment there, since defendant wilfully (i.e., 

“more than intended” (id. at 474)) refused to produce the 
requested documents which, in turn, gave rise to the pre¬ 
sumption that his defenses were without merit. The court 
also noted that no alternative, less drastic remedy would 
have secured compliance. 

In I'iochc Mines Consolidated, Inc. v. Dolman, 333 F. 

2d 237 (9th Cir. 1964), the court, in granting a default 
judgment for repeated failures to appear at depositions, 
specifically found wilfulness and moreover defined it in ft 

the most narrow of terms requiring that the conduct be 
“not merely intentional; it [must be] a direct flaunting of p 

* In Continental Casualty, a default judgment was entered for 
failure to timely answer interrogatories. The Court of Appeals af¬ 
firmed the default judgment upon the express ground that the an¬ 
swers to the interrogatories (which were served on the eve of the 
default judgment hut were nonetheless untimely) admitted more than 
half of the plaintiffs claims, and, based on other similar lawsuits 
against de. ndant, its defenses were without merit. 


I 
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the authority of the court” (id. at 269). Cf. Transworld 
Airlines, Inc. v. Hughes, 332 F.2d (502 (2nd Cir. 1964). 
Defendant, in Dioche, had deliberately refused to obey 
court orders or even to appear at a hearing when specifi¬ 
cally requested to do so by the court. Even with such 
llagrant conduct, the court was concerned with the consti¬ 
tutional overtones of its decision. Indeed, it is stated 

‘‘ We agree that a party should be deprived of his 
day in court only upon a strong showing of willful 
disobedience of court process.” (id. at 270). 

The court went on to emphasize that, in the present case, 
wilfulness was ‘‘not only well supported, but virtually in¬ 
escapable.” (id.) 

Unlike Piochc, in the instant case there was absolutely 
no showing (and no finding) of wilfulness, let alone the 
‘‘strong showing” some courts have required. Rather, as 
our main brief demonstrates, any failures by defendants 
to respond to discovery demands were due to circumstances 
beyond defendants’ control or resulted from the break¬ 
down in the relationship between defendant Koegel and 
his counsel. See also Jones v. Uris Sales Corp., 373 F.2d 
644 (2nd Cir. 1967), Michigan Window Cleaning Co. v. 
Martino, 173 F.2d 466 (6th Cir. 1949) and Diaz v. Southern 
Drilling Corp., 427 F. 2d 1118 (5th Cir. 1970) where fail¬ 
ures to appear at depositions, produce documents or an¬ 
swer interrogatories resulted in wilful violations of court 
orders and deprived the opposing parties of relevant and 
essential information. 

Thus, plaintiffs’ authorities support defendants’ con¬ 
tention that the District Court erred in striking defend¬ 
ants’ answer by applying a ‘‘good-faith” standard and 
not making a finding of high relevance. 
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POINT II 

The fact that prior hearings were held before the 
Magistrate concerning interrogatories was, of course, 
no substitute for a testimonial hearing concerning the 
disputed issues of fact raised by the affidavits on de¬ 
fendants’ Rule 60(b) motion. 

Plaintiffs apparently concede that, if Rule 37 requires 
a showing of wilfulness, a hearing should have been held 
“to observe the demeanor of the defendant and to deter¬ 
mine whether his default has been willful or not” (Brief, 
]). 38). However, plaintiffs maintain that because there 
were several discovery hearings before two magistrates, 
defendants cannot complain. Such assertion, of course, 
completely ignores the point. 

While the various prior hearings dealt with specific 
issues which arose during the discovery process in this 
case, none of such hearings dealt with the issues raised 
in connection with the orders striking defendants’ answer 
and denying their motion to vacate under Rule 00(b), 
namely, defendants’ wilfulness and the degree of rele¬ 
vance of the information sought. As noted in Point I, 
these t wo issues are key to any decision to impose a sanc¬ 
tion under Rule 37 striking a pleading. Also, as noted, 
several contested questions of fact existed in connection 
with such issues, questions of fact which could not, and 
should not, have been decided against defendants by choos¬ 
ing one piece of paper over the other and without benefit 
or oral testimony and cross-examination. See Dorsey v. 
Academy Movin') dc Storage, Inc., 423 F.2d 838, 800 (5th 



13 


Cir. 1070); Federal Deposit Ins. Corp. v. Alker, 234 F.2il 
113, 117 (3il Cir. 1 !).')(>); sot* also, Dopp v. Franklin Nat’l 
Bank, 401 F.2d 873, 870 (2nd Cir. 1072). 

Specifically, tln> moving affidavit on defendants’ motion 
under Rule 00(h) made a pr'nna facie showing that there 
had been no wilfulness in connection with the matters out¬ 
lined in tht> District Court’s decisions. Firstly, Mr. Ivoegel 
swore that he was never served with the Order of June 
21, 1073.* Secondly, Mr. Koegel further swore that he 
did not attend the deposition scheduled for June 7 because 
he was told by his withdrawing counsel Unit his attend¬ 
ance would not be necessary (104a). Thirdly, Mr. Koegel 
swore that he had delivered to his attorneys or made avail¬ 
able to them all books, records and papers in his posses¬ 
sion in connection with the interrogatories and that it was 
counsel’s failure, and not his, that led to deficient answers 
(08a, 100a). Indeed, as noted in our main brief, the Mag¬ 
istrate’s finding, adopted by the District Court, that Mr. 
Koegel was not cooperating with counsel was made in the 
absence of Mr. Koegel, who did not have the opportunity 
to respond to these charges before the Magistrate and 
present his side of the issue. 

In sum, the fact that several prior hearings were held 
on totally unrelated issues is no substitute for a hearing 

* Although it is a possible reading, we do not understand Mr. 
Olick’s affidavit to state that he informed Mr. Koegel of the existence 
of the June 21 Order. Although numerous communications to Mr. 
Koegel concerning prior proceedings are recited, he does not state 
how or when he informed Mr. Koegel of the Order. It will he recalled 
that on June 14 counsel had moved to he relieved, and the record is 
barren of any showing that Mr. Koegel received the order or notice 
thereof. This is the type of issue that an oral hearing could sharpen. 


>• 



/ ' w 


14 

on the essential and hotly contested issues which must 
necessarily bo determined before the sanction of striking 
a pleading can be imposed. Not to hold such a hearing 
is not only a clear abuse-of discretion, but it also deprives 
defendants of their property without due process of law. 

Conclusion 

The judgment should be vacated and the older 
denying defendants’ motion under Fed. R. Civ. Pro. 
60(b) should be reversed. 

Respectfully submitted, 

Roth Carlson & Spenoler 
Attorneys for Defendants-Appellants 
280 Park Avenue 
New York, New York 10017 

Of Counsel: 

Clark J. Gurney 
Charles E. Matthews, Jr. 

William J. McSherry, Jr. 
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